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$QRWKHU�%LWH�DW�WKH�3RVW-SURGXFWLRQ�&RVW�$SSOH 

7KLV�FDVH�FRQFHUQV�����WKH�GHGXFWLRQ�RI�SRVWSURGXFWLRQ�FRVWV�IURP�
UR\DOWLHV��DQG����WKH�DELOLW\�RI�D�OHVVHH�WR�XWLOL]H�WKH�IUHH-XVH�FODXVH�

RI�DQ�RLO�DQG�JDV�OHDVH� 

4XLFNVLOYHU�5HVRXUFHV��³4XLFNVLOYHU´��REWDLQHG�OHDVHV�IURP�D�YDULHW\�RI�OHVVRUV��7KH�
OHDVHV�ZHUH�VXEVWDQWLDOO\�VLPLODU��FRQVLVWLQJ�RI�D�IRUP�OHDVH��³3ULQWHG�/HDVH´��DQG�DQ�DG�
GHQGXP� �³$GGHQGXP´��� 7KH� ODQJXDJH� LQ� WKH� 3ULQWHG� /HDVH� VWDWHV� WKDW� JDV� UR\DOWLHV�
ZRXOG�EH�SDLG�EDVHG�RQ�³PDUNHW�YDOXH�DW�WKH�ZHOO�´�+RZHYHU��WKH�$GGHQGXP�VWDWHV�WKDW�
UR\DOWLHV�ZRXOG�EH�SDLG�RQ�WKH�³JURVV�YDOXH�UHFHLYHG´�ZLWK�QR�GHGXFWLRQV�RU�SRVWSURGXF�
WLRQ�FRVWV� 

%OXH6WRQH�1DWXUDO�5HVRXUFHV�,,��//&��³%OXH6WRQH´��DFTXLUHG�WKH�OHDVHV�IURP�4XLFN�
VLOYHU��4XLFNVLOYHU�KDG�SDLG�JDV�UR\DOWLHV�EDVHG�RQ�³JURVV�YDOXH�UHFHLYHG´�ZLWKRXW�GHGXFW�
LQJ�DQ\�SRVWSURGXFWLRQ� FRVWV��$IWHU�%OXH6WRQH�DFTXLUHG� WKH� OHDVHV�� LW� EHJDQ�SD\LQJ� WKH�
JDV�UR\DOWLHV�XVLQJ�³DW�WKH�ZHOO´�FRPSXWDWLRQ�� OHVV�WKH�SRVWSURGXFWLRQ�FRVWV��'XH�WR�WKH�
VXEVWDQWLDO� UHGXFWLRQ� LQ� WKH� UR\DOW\� EHLQJ� UHFHLYHG�� IRXU� JURXSV� RI� OHVVRUV� �FROOHFWLYHO\�
³/HVVRUV´��VXHG�%OXH6WRQH��7KH�/HVVRUV�DOOHJHG�WKDW�WKH�OHDVHV�UHTXLUHG�SD\PHQW�RQ�WKH�
³JURVV´� UHFHLSW� ³ZLWKRXW�GHGXFWLRQV�´�DQG�%OXH6WRQH�ZDV� LPSURSHUO\�GHGXFWLQJ�SRVWSUR�
GXFWLRQ�FRVWV� 

7KH�/HVVRUV�DOVR�GLVFRYHUHG� WKDW�%OXH6WRQH�ZDV�QRW�SD\LQJ� UR\DOWLHV�RQ�����FRP�
PLQJOHG� JDV� XVHG� DV� 3ODQW� )XHO� RU� ���� RQ� &RPSUHVVRU� )XHO� JDV� WKH� IXHO� SURFHVVRU� UH�
WXUQHG�WR�%OXH6WRQH��HDFK�RI�ZKLFK�ZHUH�EHLQJ�XVHG�ERWK�RQ�DQG�RII�WKH�OHDVHG�SUHPLV�
HV��%OXH6WRQH�DUJXHG�WKDW�LWV�XVH�RI�JDV�ZDV�DOORZDEOH�XQGHU�WKH�³IUHH-XVH´�SURYLVLRQ�RI�
WKH�OHDVHV��DQG�IXUWKHU�DUJXHG�WKDW�LWV�XVH�RI�WKH�JDV�ZDV�QRW�OLPLWHG�WR�WKH�OHDVHG�SUHP�
LVHV�VR�ORQJ�DV�LWV�XVH�RI�JDV�EHQHILWHG�DQG�IXUWKHUHG�OHDVH�RSHUDWLRQV� 
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3RVWSURGXFWLRQ�&RVWV 

7KH�6XSUHPH�&RXUW� RI� 7H[DV� DIILUPHG� WKH� ORZHU� FRXUWV� LQ� GHWHUPLQLQJ� WKDW�%OXH�
6WRQH¶V�GHGXFWLRQ�RI�SRVWSURGXFWLRQ�FRVWV�ZDV�LPSURSHU��7KH�$GGHQGXP�KDG�H[SOLFLW�ODQ�
JXDJH�WKDW�UHVROYHG�FRQIOLFWV�LQ�IDYRU�RI�WKH�$GGHQGXP�RYHU�WKH�3ULQWHG�/HDVH��WKHUHIRUH�
UHTXLULQJ�WKH�XVH�RI�WKH�JURVV�YDOXH�UHFHLYHG�IRU�WKH�FDOFXODWLRQ�RI�UR\DOWLHV�� 

%OXH6WRQH�XQVXFFHVVIXOO\�DUJXHG�WKDW�WKH�³JURVV�YDOXH�UHFHLYHG´�ODQJXDJH�FRXOG�EH�
KDUPRQL]HG� ZLWK� ³DW� WKH� ZHOO´� WR� SURGXFH� D� QHW-SURFHHGV� FDOFXODWLRQ�� 7KH� &RXUW� GLVD�
JUHHG��FLWLQJ�WR�-XGLFH�Y��0HZERXUQH�2LO�&R�������6�:��G������7H[���������ZKLFK�GHWHU�
PLQHG�WKDW�³DW�WKH�ZHOO´�ODQJXDJH�LV�D�QHW-SURFHHGV�FDOFXODWLRQ��ZKLFK�LV�WKH�GLUHFW�RSSR�
VLWH�RI�D�JURVV�YDOXH�FDOFXODWLRQ�DQG�WKDW�WKH�WZR�ZHUH�PXWXDOO\�H[FOXVLYH�PHWKRGV�RI�FDO�
FXODWLRQ�� 

$GGLWLRQDOO\��%OXH6WRQH�DUJXHG�WKDW�WKH�&RXUW¶V�GHFLVLRQ�LQ�%XUOLQJWRQ�5HVRXUFHV�2LO�
	�*DV�&R��/3�Y��7H[DV�&UXGH�(QHUJ\��//&�����6�:��G������7H[��������JDYH�GHIHUHQFH�WR�
³DW� WKH� ZHOO´� ODQJXDJH�� ZKLFK� VXSHUVHGHG� ³DPRXQW� UHDOL]HG´� ODQJXDJH�� DOORZLQJ� %OXH�
6WRQH� WR�GHGXFW�SRVWSURGXFWLRQ� FRVWV� IURP� UR\DOW\��+RZHYHU�� WKH�&RXUW� UHMHFWHG� �%OXH�
6WRQH¶V�DUJXPHQW��DQG�GLVWLQJXLVKHG�%XUOLQJWRQ�RQ�WKH�JURXQGV�WKDW�WKH�OHDVH�LQ�%XUOLQJ�
WRQ�GLG�QRW�FRQWDLQ�FRQIOLFWLQJ�UR\DOW\�SURYLVLRQV�RU�D�SURYLVLRQ�WR�UHVROYH�FRQIOLFWLQJ�UR\�
DOW\�SURYLVLRQV��XQOLNH�WKH�$GGHQGXP�LQ�WKH�SUHVHQW�FDVH���7KH�&RXUW�VSHFLILFDOO\�QRWHG�� 

>Q@RWKLQJ� LQ %XUOLQJWRQ� 5HVRXUFHV FDQ� UHDVRQDEO\� EH�
YLHZHG�DV�UHSXGLDWLQJ�WKH�QRWLRQ�WKDW�³JURVV´�DQG�³QHW´�
DUH� RSSRVLWH� FDOFXODWLRQV� RU� DV� IDYRULQJ� RQH� RYHU� WKH�
RWKHU�ZKHQ�ERWK�DUH�SUHVHQW��+HUH��WKH�SDUWLHV�H[SUHVVO\�
DJUHHG�WR�UHVROYH�WKH�FRQIOLFW�LQ�IDYRU�RI�D�UR\DOW\�IUHH�RI�
SRVWSURGXFWLRQ� FRVWV�� DQG� FRXUWV� PXVW� HQIRUFH�
XQDPELJXRXV�FRQWUDFWV�DV�ZULWWHQ� 
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�7KH�³PDUNHW�YDOXH�DW�WKH�ZHOO´�LQ�WKH�3ULQWHG�/HDVH�KHUH�ZDV�LQ�FOHDU�FRQIOLFW�ZLWK�
³JURVV� YDOXH� UHFHLYHG´� LQ� WKH� $GGHQGXP�� ZLWK� WKH� $GGHQGXP� KDYLQJ� FRQWUROOLQJ� ODQ�
JXDJH��7KH�&RXUW�UHFRJQL]HG�WKDW�VWDQGLQJ�DORQH��³DW�WKH�ZHOO´�ODQJXDJH�DV�LQ�%XUOLQJWRQ�
ZDV�VXIILFLHQW�WR�DOORZ�SRVWSURGXFWLRQ�FRVW�GHGXFWLRQ�VWDWLQJ� 

>Z@H�H[SUHVVO\�UHFRJQL]HG�WKDW�DQ�³DPRXQW�UHDOL]HG´ YDOXDWLRQ��YLHZHG�LQ�LVR�
ODWLRQ��ZRXOG�EH�VXIILFLHQW�WR�SURKLELW�GHGXFWLRQ�RI�SRVWSURGXFWLRQ�FRVWV�XQGHU�
RXU� SUHFHGHQW�� EXW� XQGHU� RXU� SUHFHGHQW�� FRQWUDFW� ODQJXDJH� FDQQRW� EH� FRQ�
VWUXHG� LQ� LVRODWLRQ�� ([DPLQLQJ� WKH� SDUWLHV¶� DJUHHPHQW� DV� D�ZKROH��ZH� LQWHU�
SUHWHG� ODQJXDJH�UHTXLULQJ� UR\DOWLHV� WR�EH�GHOLYHUHG� ¶LQWR�WKH�SLSHOLQHV�� WDQNV�
RU�RWKHU�UHFHSWDFOHV�ZLWK�ZKLFK�WKH�ZHOOV�PD\�EH�FRQQHFWHG¶�DV�HTXLYDOHQW�WR�
FDOFXODWLQJ� UR\DOWLHV� �DW� WKH� ZHOO��� ZKLFK� SURGXFHG� D� �QHW� DPRXQW� UHDOL]HG��
UR\DOW\� IRUPXOD��%XW�XQOLNH� WKH� OHDVH�KHUH� %XUOLQJWRQ�5HVRXUFHV GLG�QRW� LQ�
YROYH�FRQIOLFWLQJ�UR\DOW\� IRUPXODV���JURVV��YDOXDWLRQ� ODQJXDJH��RU�D�SURYLVLRQ�
GLUHFWLQJ� KRZ� WR� UHVROYH� FRQIOLFWV�� 7KH� FRQWUDFW� WHUPV %XUOLQJWRQ� 5H�
VRXUFHV HYDOXDWHG� GLG� QRW� LQKHUHQWO\� FRQIOLFW�� EXW� WKH� WHUPV� XVHG� LQ� %OXH�
6WRQH
V�OHDVH�GR� 

7KH�&RXUW�IRXQG�WKDW�%OXH6WRQH�
LQFRUUHFWO\�GHGXFWHG�SRVWSURGXFWLRQ�
FRVWV�IURP�UR\DOWLHV�SDLG�WR�/HVVRUV� 

%\��0��5\DQ�.LUE\�DQG�7LPRWK\�7UXRQJ 

$QRWKHU�%LWH�DW�WKH�3RVW-SURGXFWLRQ�&RVW�$SSOH 

%OXH6WRQH�1DW��5HV��,,��//&�Y��5DQGOH 
1R����-�����������7H[��/(;,6������0DFU����������� 



�� 

 

  

2Q�YV��2II�–3UHPLVH�8VH 

%OXH6WRQH�DUJXHG�WKDW�LW�KDG�D�ULJKW�WR�XWLOL]H�OHDVHKROG�JDV�IUHH�RI�UR\DOW\�VR�ORQJ�DV�
LWV� XVH� EHQHILWHG� RU� IXUWKHUHG� RSHUDWLRQV� RI� WKH� OHDVH�� 7KH� RLO� DQG� JDV� OHDVH� LQFOXGHG� D�
³IUHH�XVH´�FODXVH�DV�IROORZV� 

 

 

 

 

 

 

 

 

7KH�&RXUW�DJUHHG�ZLWK�WKH�FRXUW�RI�DSSHDOV�WKDW�WKH�OHDVH�OLPLWHG�IUHH�XVH�WR�RSHUD�
WLRQV�FRQGXFWHG�RQ�WKH�OHDVHG�SUHPLVHV��7KH�SODLQ�ODQJXDJH�RI�WKH�OHDVH�OLPLWHG�IUHH�XVH�WR�
WKH�OHDVHG�SUHPLVHV�DQG�GLG�QRW�DOORZ�IRU�%OXH6WRQH¶V�EURDG�LQWHUSUHWDWLRQ�RI�DQ\�XVH�WKDW�
³EHQHILWHG´�RU�³IXUWKHUHG´�OHDVH�RSHUDWLRQV��*LYHQ�WKH�ODQJXDJH��%OXH6WRQH�ZDV�UHTXLUHG�WR�
SD\�UR\DOW\�RQ�JDV�XVHG�IRU�RII-OHDVH�RSHUDWLRQV�� 

,Q�UHJDUGV�WR�3ODQW�)XHO��ERWK�SDUWLHV�KDYH�VWLSXODWHG�WKDW�LW�LV�XVHG�RII-SUHPLVHV�E\�D�
WKLUG-SDUW\� SURFHVVRU� DQG� UR\DOWLHV� ZHUH� GXH� RQ� LW�� 7KH� &RPSUHVVRU� )XHO� LV� XVHG� RQ-
SUHPLVH�EXW�LW�LV�SURFHVVHG�RII-SUHPLVHV�DQG�FRPPLQJOHG��%OXH6WRQH�DFFRXQWHG�IRU�WKH�OHV�
VRU¶V�IUDFWLRQDO�VKDUH�EXW�JDYH�QR�HYLGHQFH�UHODWLQJ�WKH�IUDFWLRQDO�VKDUH�WR�LWV�XVH�RQ�HDFK�
RI� WKH� OHDVHV�DQG� IDLOLQJ� WR�GHPRQVWUDWH�ZKHWKHU�JDV�ZDV�XVHG�RQ� WKH� OHVVRU¶V� OHDVHV�RU�
OHDVHV�RZQHG�E\�RWKHUV��7KH�&RXUW�DIILUPHG�WKH�&RXUW�RI�$SSHDOV�UXOLQJ�WKDW�WKH�IUHH�XVH�
FODXVH�DOORZHG�%OXH6WRQH� WR�XWLOL]H� WKH� FRPSUHVVLRQ�JDV�RQ-SUHPLVHV� IUHH�RI� UR\DOW\��EXW�
WKDW�JDV�FRQVXPHG�RII-SUHPLVHV�KDG�UR\DOW\�GXH�� 

/HVVHH�VKDOO�KDYH�IUHH�IURP�UR\DOW\�RU�RWKHU�SD\PHQW�
WKH�XVH�RI�«�JDV�«�SURGXFHG�IURP�VDLG�ODQG�LQ�

DOO RSHUDWLRQV�ZKLFK�/HVVHH�PD\�FRQGXFW�KHUHXQGHU��
LQFOXGLQJ�ZDWHU�LQMHFWLRQV�DQG�VHFRQGDU\�UHFRYHU\�
RSHUDWLRQV��DQG�WKH�UR\DOW\�RQ�������JDV�������VKDOO�EH�

FRPSXWHG�DIWHU�GHGXFWLQJ�DQ\�VR�XVHG� 
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0��5\DQ�.LUE\�LV�D�IRXQGLQJ�3DUWQHU�DQG�7LPRWK\�7UXRQJ�LV�D�
/DZ�&OHUN�ZLWK�.LUE\��0DWKHZV�	�:DOUDWK��3//&��D�ILUP�IRXQGHG�RQ�
WKH� LGHD� WKDW�RLO�DQG�JDV�RSHUDWRUV�DUH�EHVW�VHUYHG�E\� LQGLYLGXDOV�
WKDW�XQGHUVWDQG�WKH�QHHGV�RI�WKH�LQGXVWU\��DV�ZHOO�DV�IXOILOOLQJ�WKRVH�
QHHGV� LQ� DQ� HIILFLHQW�� FRVW-HIIHFWLYH� DQG� WLPHO\� PDQQHU�� DOO� WKH�
ZKLOH�HVWDEOLVKLQJ�D�UHODWLRQVKLS�DQG�D�GLDORJXH�ZLWK�WKH�FOLHQW���,Q�
DGGLWLRQ� WR� KLV� OHJDO� SUDFWLFH�� 0�� 5\DQ� .LUE\� LV� DOVR� D� IUHTXHQW�
VSHDNHU�DW� VHPLQDUV� IRU�YDULRXV�/DQGPHQ¶V�RUJDQL]DWLRQV��KH�DOVR�
VHUYHV� DV� DQ� $GMXQFW� 3URIHVVRU� DW� 6RXWK� 7H[DV� &ROOHJH� RI� /DZ��
ZKHUH� KH� WHDFKHV� WKH� 7H[DV� 2LO�� *DV� DQG� /DQG� 7LWOHV�
FRXUVH� �7LPRWK\�7UXRQJ�LV�FXUUHQWO\�D��/�DW�6RXWK�7H[DV�&ROOHJH�
RI�/DZ� 
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+RZHYHU��WKH�&RXUW�UHYHUVHG�WKH�&RXUW�RI�$SSHDOV�RQ�WKH�LVVXH�RI�FDOFXODWHG�GDPDJHV�
EDVHG�RQ�WKH�HQWLUH�YDOXH�RI�&RPSUHVVRU�)XHO��DV�DW�OHDVW�VRPH�RI�WKH�&RPSUHVVRU�)XHO�ZDV�
XVHG�RQ� WKH� OHDVH� IRU� WKH�EHQHILW�RI� WKH� OHDVH��7KH�&RXUW� UHPDQGHG� WKLV� LVVXH� WR� WKH� WULDO�
FRXUW�WR�GHWHUPLQH�WKH�FRUUHFW�DPRXQW�GXH��LI�DQ\��IRU�&RPSUHVVRU�)XHO� 

 

   7KH� KROGLQJ� LQ� WKLV� FDVH� GHPRQVWUDWHV� WKDW� RSHUDWRUV� VKRXOG� FRQWLQXH� WR� XWLOL]H�
FDXWLRQ�LQ�GHGXFWLQJ�SRVWSURGXFWLRQ�FRVWV�IURP�UR\DOW\�SD\PHQWV�DV�VXFK�DQDO\VLV� LV�EDVHG�
XSRQ� WKH� VSHFLILF� OHDVH� ODQJXDJH�� � )XUWKHUPRUH�� WKH� 6XSUHPH� &RXUW� RI� 7H[DV� KDV� QRZ�
VKRZQ� D� WUHQG� LQ� UXOLQJ� LQ� IDYRU� RI� OHVVRUV� DQG� UHVWULFWLQJ� IUHH-XVH� FODXVHV� WR� XVH� RQ-
SUHPLVHV��DV�ZHOO�DV�UHVWULFWLQJ�OHVVHHV�IURP�XVLQJ�OHDVH�UHVRXUFHV�LQ�WRR�EURDG�RI�D�PDQQHU�
ZLWK�YDJXH�MXVWLILFDWLRQV� 

0��5\DQ�.LUE\ 




